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                 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

 Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

 G.R. Case No. 865/2014

State

Versus

Sheikh Sajjad and others

(Under section 448/323/34 of IPC)

   Offence explained on: 09.06.2015

Evidence recorded on: 09.02.2017, 20.04.2017, 14.06.2018, 01.02.2019,
13.11.2019

             Statements recorded on: 16.11.2019

             Arguments heard on: 16.11.2019           

             Judgment delivered on: 29.11.2019

   Advocate for the Prosecution: Mr. Tapan Das

             Advocate for the Accused: Mr J.P Mishra and associates 

            

                      J U D G E M E N T

 Prosecution Case in brief:

1. Accused persons stood for trial for offence committed u/s 448/323/34
IPC

2. The present case arose out of a complaint petition filed by Md. Basir
before the court of Learned CJM, Sonitpur, Tezpur interalia alleging that
on 09.01.2014 the accused persons armed with iron rod, bamboo etc.
illegally entered into the house of the informant and assaulted his family
members causing grievous hurt as a result of which they took treatment
at KCH, Tezpur and further took treatment at Guwahati and Patna. The
informant  received  injuries  on  his  head  and  his  mother  received  cut
injuries on her forehead and other family members also received injuries
on  their  person.  He  alleged that  the  above  incident  occurred  as  the
informant requested the accused to minimise the volume of the music
system. Hence this case. 
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3.  On  registering  the  complaint  petition  forwarded  the  same  to  OC
Tezpur  P.S.,  for  registering  the  case  and  to  cause  investigation  and
accordingly Tezpur Police Station has registered a case as Tezpur P.S.
Case no. 430/14 u/s 326/307/34 of the Indian Penal Code. Thereafter, I/O
has  launched  the  investigation  of  this  case.  After  completion  of
investigation, I/O has finally submitted charge sheet u/s 448/323/34 of
the IPC against the accused persons. 

4.  Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  persons.  On  appearance  of  accused  persons
necessary documents required u/s  207 Cr.P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
448/323/34 IPC is read over and explained to the accused persons to
which they pleaded not guilty and claimed to be tried. 

5.  Thereafter informant has relied on the testimony of seven witnesses
(7) witnesses to prove the charge against the accused persons. 

6. The defence has categorically denied the allegations levelled against
the accused persons. The same is apparent from the statements of the
accused persons  recorded under  section  313 Cr.P.C.  Accused persons
denied adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused persons and Ld.  A.P.P.  Perused the materials available in the
case record. Upon hearing both the parties and on perusal of the record,
following points for determination are formulated for proper adjudication
of this case. 

POINTS FOR DETERMINATION:

Point  No.1:  Whether  the  accused  persons,  in  furtherance  of  their
common intention,  on  09.01.2014,  had  committed  house trespass  by
entering  the  house  of  the  informant  with  the  intention  to  commit
offence, and hence, committed offence u/s 448/34 of IPC?

Point No.2:  Whether the accused persons, on the same day, place and
time, in furtherance of their common intention, had voluntarily caused
simple  hurt  to  the  informant,  his  father,  mother  and  brothers  and
thereby committed offence u/s 323/34 of IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. In the instance case the prosecution examined seven (7) numbers of
witnesses. Among the witnesses P.W-1 is the informant cum victim and
P.W-2, P.W-3 and P.W-4 are the victims of the instant case, P.W-5 is an
independent witness and P.W-6 is the medical officer and P.W-7 is the
investigating officer of this case. For the sake of convenience let me first
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discuss the evidence of medical officer examined as P.W-6. The medical
officer examined the informant Md. Bashir, Md. Rashid, Md. Istakar and
Musstt.  Nazma Begum. On examination of  the informant the medical
officer found abrasion over left  frontal  region.  On examination of  Md.
Rashid  the  medical  officer  found  abrasion  over  right  frontal  region.
Further on examination on Md. Istikar the medical officer found swelling
and abrasion over left elbow and lacerated wound over oxibital region.
On examination of Nazma Begum the medical  officer found lacerated
wound over the frontal region and abrasion over the root of nose. All the
injuries sustained by the injured were simple in nature caused by blunt
weapon. 

9. P.W-1 Md. Basir is  the informant cum victim of  this case.  In  his
evidence he stated that on 09.01.2014 at about 8.30 p.m., his brother
Istakhal was preparing for his examination and a television was on the
adjacent room and he asked his brother to move to his mother’s room.
When the informant went out to his nature’s call accused Sajjad hit him
with a bamboo stick on his head. It is also stated that accused persons
tied him to a light post and thereafter he lost his consciousness. When
his parents came running to rescue him accused Shahjahan assaulted
his  mother  and  she  received  cut  injuries  on  her  head.  The  accused
persons also assaulted his father, brother Istakhar and Nasiruddin. The
informant/victim was taken to the hospital for treatment. However, the
medical report submitted by P.W-6 shows that he only received simple
injury on the left  frontal  region.   Though this  witness stated that  his
mother received cut injury on his forehead but the medical report does
not support his evidence. The medical officer only found lacerated injury
on the frontal region and abrasion over root of nose but there is nothing
to show that the mother of the informant cut injuries on her forehead.
Though this witness stated that he took treatment at Guwahati as well as
Patna but the injury received by the informant is found to be simple in
nature.  Therefore,  it  is  highly  doubtful  that  he  received  such  serious
injury on his person. 

10. P.W-2 Musstt. Nazma Begum is the mother of the informant who
deposed that on the date of occurrence the accused persons assaulted
the informant/her son and when she and her husband went forward to
rescue him they saw accused Sajjad assaulting her son on his head as
well  as on his hands which caused fracture but the informant himself
remained silent that he received fracture injury on his head. Though both
the informant and P.W-2 stated that accused Shahjahan assaulted P.W-2
as  a  result  of  which  she  received  injuries  on  her  forehead  but  the
evidence of P.W-1 that due to the assaults P.W-2 received cut injury on
her  forehead  is  also  not  supported  by  P.W-2  as  well  as  the  medical
officer. 

11. P.W-3 Md.  Istekhar is the brother of the informant who deposed
that  on  the  date  of  occurrence  the  accused  persons  assaulted  his
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brother/informant and his mother and as he went forward he was also
assaulted a result of which he received injury on his hands. The fact that
P.W-2 received cut injury on her forehead is also not supported by P.W-2
as well as the medical officer. 

12. P.W-4 Md. Rashid is the father of the informant who deposed that
when  his  son/informant  was  about  to  enter  the  house,  at  that  time
accused Shahjahan assaulted the informant. Though this witness stated
that  accused Shajahan assaulted his son with a bamboo stick on his
head as well  his wife but P.W-1, P.W-2 and P.W-3 stated that accused
Sajjad assaulted the informant. He also remained silent regarding any
assaults meted out on him and his other two sons. Although P.W-4 stated
that his wife received cut injury on her forehead but the said fact is not
supported by P.W-2 as well as the medical officer. Thus this witness could
not corroborated the evidence of P.W-1, P.W-2 and P.W-3. 

13.  P.W-5  Bijoy  Prasad  Rai is  an  eye-witness  who  stated  that  he
witnessed the occurrence from his shop where he saw accused Sajjad
assaulting  the  informant  but  he  remained  regarding  assault  on  the
mother,  father  and brothers  of  the informant.   Therefore,  it  is  highly
doubtful that he witnessed the occurrence as he could not support the
evidence of the victims of the alleged incident. Moreover, it may not be
visible  to  see  the  incident  from his  shop  which  is  situated  at  some
distance.  The  witness  also  admitted  that  the  informant  has  good
relationship with him.

14. P.W-7 A. Motleb Choudhary is the investigating officer of this case
and he described the steps taken by him during investigation and proved
the  charge-sheet  as  Exhibit  3.  The  investigating  officer  during  cross
examination proved the contradiction and omissions in the evidence of
the witnesses. The investigating officer confirmed in the court that the
informant  while  giving  his  statement  before  him  did  not  state  that
accused Sajjad assaulted the informant with  a bamboo stick  and the
other co-accused tired him with a rope.  P.W-2 Nazma Begum did not
state before him that accuse Sajjad hit her son/informant with a bamboo
stick on his head and that Shahjajahn hit her on his head.  P.W-3 Istikar
did not state before the investigating officer that when P.W-1 went to the
bathroom  for  nature's  call  accused  persons  assaulted  him  from  the
backside.  P.W-5 Bijoy Prasad Rai did not state before the   investigating
officer that he witnessed the occurence of the incident and that accused
Sahahjahan assaulted the informant and his mother. 

From  the evidence  of  the  investigating  officer  it  appears  that  the
witnesses had contradicted with their previous statement. The witnesses
contradicted on vital material facts which shook the very root of their
evidence. The contradiction stated by the investigating officer creates
doubt about credibility of the witness’s in accepting their version. Further
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the only independent witness also did not state that he has witness the
occurrence.  

15. In  the  instant  case  except  for  the  official  witnesses  only  one
independent  witness  has  been  examined  and  the  evidence  of  this
witness  also  appears  to  be  doubtful  that  he  has  witnesses  the
occurrence.  The  other  witnesses  are  family  members  and  are  highly
interested witnesses. The evidence of such interested witnesses must be
accepted with due caution. In view of the contradictions so proved by the
investigating officer appears that the witnesses are not consistence and
their evidence does not corroborated with each other. The informant in
his  cross  examination  stated  that  there  were  other  people  residing
besides his rented house but none of them could be examined. They
must have seen the occurrence. Had there been any such incident they
would have seen the occurrence and non-examination of such witnesses
creates doubt in the prosecution case. Further it appears that as per the
ejahar date of occurrence is 09.01.2014 and the complaint petition has
been file in the court on 05.03.2014. Thus there is a delay of more than
two months in lodging the complaint before the court. Although P.W-1 in
his evidence in chief tried to explain the delay but the explanation is
found to be not satisfactory. The unexplained delay of more than two
months creates doubt about truthfulness of the prosecution case. The
Hon’ble  Supreme  Court  in  catena  of  decision  has  held  that  the
unreasonable delay in lodging of ejahar is fatal to the prosecution case. 

16. In criminal  trail  the yard stick for basing conviction is beyond all
reasonable doubt. If the prosecution has failed to bring cogent, reliable
and believable circumstances to point guilt of the accused beyond all
reasonable doubt only then the court will base his conviction but in the
instant  case  the  uncorroborated  evidence,  contradictions,  non-
examination  of  vital  witnesses  and  examination  of  only  interested
witnesses  casts  doubt  on  the  prosecution  case.  Thus  I  hold  that
prosecution has failed to bring home the charges against the accused
persons beyond all reasonable doubts.
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  ORDER

17. In view of the discussion made above it is held that the prosecution
has failed to bring home the guilt of the accused persons namely Sheikh
Jahangir, Shahjahan, Sheikh Sajjad, Md Mubarak @ Murtoza and Sheikh
Sadaruddin for commission of offences u/s  448/323/34 I.P.C. beyond all
reasonable doubts.  

18. Set the accused persons at liberty forthwith. 

19.  The bail bond for the accused persons are extended for a further
period of six (6) months.

20. The case is disposed of on contest accordingly.

Given under my hand and seal on this 29th day of November, 2019 at
Tezpur, Sonitpur.                                       

      

                         (Ms. Sparsita Garg)
                                                       Judicial Magistrate First Class
                                                                                       Tezpur, Sonitpur
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                                         APPENDIX

A WITNESS OF PROSECUTION: 

1. P.W-1: Md Basir

2. P.W-2: Musstt Nazma Begum

3. P.W-3: Md Istekhar

4. P.W-4: Md Rashid 

5. P.W-5: Bijoy Prasad Rai

6. P.W-6: Dr. Sanjib Kumar Medhi

7. P.W-7: A. Motleb Choudhury

B EXHIBITS OF PROSECUTION: 

    1. Exhibit 1: Ejahar

    2. Exhibit 1(1) 1(2) and 1(3): Signature of P.W-1 in the ejahar

    3. Exhibit 2: Medical report

    4. Exhibit 2(1): Signature of P.W-6 in the medical report

    5. Exhibit 3: Chargesheet

    6. Erxhibit 3(1): Signature of P.W-7 in the chargesheet

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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